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Current Topics. 


CHIEF JUSTICE HOLT’S DICTA. 


It may seem a far cry from Chief Justice Holt to crossword 
puzzles, yet we find the two collocated in a leading article in The 
Times of this week. The writer quotes a famous saying of the 
Chief Justice, namely, that ‘‘the Devil himself knoweth not the 
mind of a man,” although, as is claimed, some players seem to 
know instinctively the minds of the designers of our verbal posers. 
This was by no means the sole notable contribution of Holt to the 
exposition of the law in his own blunt language. For example, he 
laid it down that a man must at all costs ‘‘ keep in the filth of 
his house of office that it may not flow in upon and damnify his 
neighbour.’’ It is worth remembering, too, his protest against the 
barbarous custom long prevailing which compelled prisoners to plead 
their defence standing in fetters, a custom which was enforced at 
the trial of the Jacobite agent Layer, although at the trial of 
Cranburne for complicity in the ‘ Assassination Plot’’ Holt had 
enunciated the merciful maxim, ‘‘ when prisoners are tried they 
should stand at their ease ’’—a view not shared by many of his 
contemporaries but worthy of the great lawyer and great man who 
enunciated it. 


PRIVY COUNCIL PRACTICE. 


In advising his Majesty to dismiss thirteen petitions for special 
leave to appeal from convictions and sentences in criminal cases in 
forma pauperis from India, the Judicial Committee of the Privy 
Council (The Lord Chancellor, Lord Thankerton, Lord Russell of 
Killowen and Sir George Rankin), on 16th July, made some strong 
criticism of the action of counsel in India in signing a certificate 
expressing the opinion that there were grounds on which the petition 
could properly be presented. With the possible exception of one 
of the petitions, there was no basis whatever on which a certificate 
could or should have been given. It was a very serious matter, 
both because those who so certified were misusing their professional 
position and because the due course of criminal justice was delayed. 
That was not the first time that a batch of petitions had been 
brought before the Board praying, on wholly inadequate grounds, 
that appeals might be brought against death sentences for murder 
which had been duly confirmed by the High Court of Lahore. It 
was evident, said their lordships, that there existed in parts of 
India, and especially in the Punjab, a serious error as to the strict 
and definite limits within which the Judicial Committee enter- 
tained appeals from a criminal sentence. The Judicial Committee 
was not a revising Court of Criminal Appeal; that was to say, 
it was not prepared or required to re-try a criminal case, and did 
not concern itself with the weight of evidence, or the conflict 
of evidence, or with inferences drawn from the evidence, or with 
questions as to corroboration or contradiction of testimony, or 
whether there was sufficient evidence to satisfy the burden of 
proof. The committee was not concerned to review the exercise 
by the previous tribunal of its discretion as to permitting cross- 
examination of a hostile witness or in awarding particular punish- 
ments. An appeal on a question of fact was an abuse of the 
process of the court. The committee would, broadly speaking. 
only interfere where there had been an infringement of the essential 
principles of justice; for instance, where there had been a refusal 
to hear the case of an accused person or where he was not allowed 
to call relevant witnesses, or if the tribunal was shown to be corrupt, 
or not properly constituted, or incapable of understanding the 





language in which the proceedings were conducted. Another, and 
obvious example, arose where the court had no jurisdiction either 
to try the crime or to pass the sentence. No reflection was involved 
on the conduct of solicitors or counsel representing the petitioners 
before the Board, as the counsel responsible for signing the im- 
proper certiticates were in India. It is rarely indeed that the 
committee has had to express itself in such strong terms. The 
House of Lords has not been immune from this kind of abuse, 
and once at least in recent years has had to make a similar state- 
ment with regard to a certificate given on behalf of a person who 
became well known in the courts as a vexatious litigant. The 
responsibility of counsel in these matters is weighty, and, it should 
be recorded, is not often abused. 


WORKMEN’S COMPENSATION: BLACK-OUT ACCIDENTS. 


Tue multiplicity and difficulty of the cases interpreting the words 
“‘in the course of the employment ” in s. 1 (1) of the Workmen’s 
Compensation Act, 1925, is well known. Accidents occurring on 
the way to and from work are an important source of the volume 
of case-law on the subject, and their importance increases during 
times of war and lighting restrictions. On 12th June, Mr. Winpsor 
asked the Home Secretary in the House of Commons whether he 
was aware that during the black-out hours men returning to their 
ships had fallen into docks, with fatal results; that if the docks 
were privately owned, workmen’s compensation was payable because 
employers’ liability commenced from the time a man ehtéred the dock 
area ; that no such compensation was payable in the case of publicly 
owned docks for any accident occurring before a man arrived 
at the foot of the ship’s gangway; and whether he would take steps 
to remove the anomaly, so that widows and dependants of destitute 
seamen should not be left destitute. Tue Home Secretary replied 
that in order to entitle a workman to compensation the accident 
must arise out of and in the course of his employment. Whether 
this condition was fulfilled in any case would depend on the par- 
ticular circumstances, but certain general tests had been recognised 
in judicial decisions. Thus in the case of a seaman meeting with 
an accident in a dock on his way back to his ship from leave, the 
broad test appeared to be whether at the time of the accident be 
was in a place open to the public and the risk was one shared by 
the public, or whether he was on private premises to which he had 
access only by virtue of his employment and was thereby exposed 
to a special risk. Proposals to alter the present position would be 
bound to raise important and difficult questions in regard to the 
general scope of the Act, and it was not practicable to deal with 
them except on a general revision of the law. Cases which the 
Home Secretary may have had in mind in this connection occurred 
during the last war. In, Stewart v. Longhurst [1917] A.C. 249 the 
workman was engaged on the repair of a barge in a dock over 
which his employers had no control, although the public was 
debarred from access. He fell off the quay while on his way home, 
and compensation was held to be payable. On the other hand, in 
Lashbrook v. Times Shipping Co. (1923), 16 B.W.C.C., a sailor 
fell into dock through the breaking of the handrail of a jetty to 
which the public had access and to which his_ship was moored ; 
compensation was held not to be payable. And in Davidson v. 
M’ Robb [1918] A.C. 304 a man who was returning to his ship fell 
off a dock which was only open to persons with passes, but which 
in peace-time had been open to the public; compensation was held 
not to be payable. The subject is complicated, but not too obscure, 
and there is not a strong case for ad hoc legislation. 


LAW LIBRARY 
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WAR DAMAGE (EXTENSION OF RISK PERIOD) BILL. 


On 16th July the Chancellor of the Exchequer introduced into 
the House of Commons the War Damage (Extension of Risk Period) 
Bill. The object of the measure, as stated in the preamble, is to 
extend the provisions of the War Damage Act, 1941, relating to 
payments in respect of war damage under Pt. I of that Act to 
damage occurring after the 3lst August, 1941. There is only one 
operative clause in the Bill, and a Schedule containing a number of 
consequential provisions. The Bill provides that the provisions of 
the War Damage Act, 1941, relating to payments under Pt. I 
thereof in respect of war damage to land (including the provisions 
of s. 41 thereof relating to payments in respect of damage to 
highways under a scheme made under that section) shall have 
effect in relation to damage occurring during the period beginning 
with the Ist September, 1941, and ending with the 3lst August, 
1942 (‘‘ the second risk period ’’), as they have effect in relation 
to damage occurring during the risk period (now to be described 
as ‘‘the first risk period ’’). The question of the contributions 
to be made towards the expense of making payments in respect 
of damage occurring during the second risk period is expressly 
left to be determined hereafter by Parliament, and the provisions 
of the War Damage Act, 1941, relating to contributions are not 
to apply to payments in respect of war damage occurring during 
the second risk period. The reason for this is given in an explana- 
tory and financial memorandum to the Bill. It states that it is 
not possible to estimate the amount of the payments which are 
likely to be made by the War Damage Commission in respect of 
damage occurring during the second risk period. The memorandum 
also points out that no analogous provision is necessary as regards 
Pt. II of the War Damage Act, 1941, dealing with the business 
scheme and the private chattels scheme for the insurance of chattels. 
The Schedule specifies certain sections in the War Damage Act, 
1941 (ss. 2, 17, 41, 44 and 45), in which the references to the risk 
period are to be construed as references to the period- comprising 
both the first risk period or the period beginning with 24th August, 
1939, and the second risk period. The Schedule also contains 
provisions for preserving the existing effect of the contribution 
provisions in order to make it quite clear in the Act that the 
present contributions are payable in respect of the first risk period 
only. It is emphasised, as it was stated in Parliament during 
the debates on the War Damage Act, 1941, that more comprehensive 
legislation relating to war damage will shortly be necessary, and 
the present Bill is intended merely to ensure that in the meantime 
payments are made available in respect of damage occurring during 
a further year after the 31st August, 1941. 


POST-WAR PLANNING. 

Tue Expert Committee on Compensation and Betterment, pre- 
sided over by Mr. Justice Uthwatt, published their interim report 
on 17th July. The terms of reference, it will be recalled, included, 
as well as the subjects of compensation and betterment, the con- 
sideration of steps to be taken now or before the end of the war 
to prevent the work of reconstruction from being thereafter pre- 
judiced, and of possible means of stabilising the value of land 
required for Prac sence or redevelopment, and any extension or 
modification of powers to enable such land to be acquired by the 
public on an equitable basis. The recommendations in the report 
are based on the assumptions that a central planning authority will 
be established without delay and will proceed with the working 
out of a national plan. Part I of the report is concerned with 
dealings in landed property. While there has been little or no 
speculation in land in developed areas, it is stated that there is 
evidence that some speculative dealing in undeveloped land has 
already occurred in anticipation of post-war development. As the 
situation at or towards the end of hostilities will be far more 
favourable towards speculative dealing than af present, the com- 
mittee recommends that the Government should now announce, as 
a general principle, that compensation ultimately payable in respect 
of the public acquisition of land or of the public control of land 
will not exceed sums based on the standard of ‘‘ pre-war values,”’ 
ie., as at 3lst March, 1939. The view of the committee is that 
this principle should also be followed where betterment has to be 
ascertained, and the datum line to be adopted should accordingly 
not be higher than the standard of ‘‘ pre-war value.’’ Part IT 
of the report deals with controls on building operations and other 
developments pending reconstruction. It is pointed out that the 
Minister of Agriculture already has ample power under reg. 61 
of the Defence (General) Regulations, 1939, for securing the con- 
servation of agricultural land as such. The committee recommends 
that in legislation which they assume will be introduced at an 
early date to set up the Central Planning Authority, provision 
should be made for vesting in that authority the power of con- 
trolling building and all other developments throughout the whole 
country by reference to national planning considerations. Such 
power should come into operation forthwith and should continue 
for some reasonable period after the end of hostilities. It is also 


recommended that areas which may possibly form the‘subject of a 
reconstruction scheme should be defined by the competent authority, 
with power to add to or vary the limits of such areas from time 
to time, and that this should be done as soon as possible without 
waiting for the end of the war. 


The report defines these areas 





to be: ‘‘ any area which, owing to the extent of the war damage 
which has occurred within it, or within part of it, ought in the 
opinion of the competent authority to be considered for redevelop- 
ment as a whole, or which could be acquired by the competent 
authority for any purpose for which it may be authorised to acquire 
land compulsorily.’’ The decisions of a local authority should 
be subject to review by the Central Planning Authority on the 
application of the person aggrieved, but not in a court of law. 


GOVERNMENT DECISIONS. 


In the House of Lords, on 17th July, Lorp RerrH made a 
statement on the Government's immediate decisions on the recom- 
mendations contained in the Uthwatt Committee’s report. With 
regard to the suggested basis of compensation for public control 
or acquisition of land on pre-war values, he said that its detailed 
application required consideration. The Government, he said, 
accepted the view of the committee that ‘‘ reconstruction areas "’ 
should be planned as a whole, that provision should be made for 
defining those areas, and that planning authorities should have 
adequate powers to acquire land in order to secure that planning 
schemes for them should be effectively carried out. With regard 
to controls, he said that emergency powers over building were 
already stringent, and had recently been reinforced by the War 
Damage Commission’s control of the application of payments under 
the War Damage Act. The Government held that any further 
safeguards necessary for the time being could be provided by 
strengthening the provisions of the Planning Acts, and it was 
proposed, in the legislatior to be introduced to deal with the recon- 
struction areas, to make provision for this purpose. The Govern 
ment had also made arrangements, said his lordship, to secure 
long-term planning. In the sphere of physical reconstruction he 
retained special responsibility. To co-ordinate the work of for- 
ward planning with the current administration of existing statutes, 
a Council of Ministers was appointed, consisting of the Secretary 
for Scotland, the Minister of Health, and himself as chairman. 
Strong criticisms of the Government proposals were voiced in the 
course of the ensuing debate. Lorp Appison said that depart- 
mental compromise was written all over the Minister’s statement, 
and both he and Viscount Samuel said that the new Council of 
Ministers would have no power. Viscount Samvuev said that there 
was no reason why a Ministry could not be set up at once, as a 
major Department, with appropriate powers. Vested interests 
had, however, prevailed, and existing Departments had dug them- 
selves in. Lorp PxILtrmore said that there was not the desperate 
hurry that had been suggested, and Lorp Reiru, in reply to the 
debate, said that he regarded a central planning authority as 
having been established in embryonic form, but before it could 
reach its final form there was a great amount of work to be done 
in agriculture, industrial development, transport and other matters. 
The site, he said, was cleared, and the foundations laid; it would 
not be grass that grew upon them. Whatever the criticisms that 
may be made as to the speed of the Government’s advance, the 
fact of the advance cannot be disputed, and much of it is due to 
the heavy work done by the Uthwatt Committee in a comparatively 
short period. Lorp Rerrx’s speech in the House of Lords struck 
the right note in pointing to the dangers of unpreparedness for 
peace, and the greater need for firm action by authorities owing to 
the difficulty of evoking for peace the self-sacrifice demanded by 
war. Every step towards strengthening the hands of the planning 
authorities is a step in advance. 


RECENT DECISIONS. 

In Pope (Inspector of Taxes) v. Beaumont, on 14th July (The 
Times, 15th July), Atkinson, J., held that where a grill-room pro- 
prietor bought ninety per cent. of his meat supplies from a co- 
operative society and received £51 in dividends in respect of his 
purchases of meat for the purposes of his business, the £51 was a 
rebate or discount on the price which the grill-room proprietor paid 
for his meat and not, as held by the Special Commissioners, a 
dividend arising out of the total transactions of all the members 
of the society in all its departments, and that it was subject to 
taxation (s. 31 (3) of the Finance Act, 1933). 


In Jn re Spark, J. K., deceased, on 15th July (The Times, 
16th July), Hodson, J., held that a soldier who died from wounds 
received during an air raid by the enemy while he was in camp 
in England was on ‘actual military service ’’ within the meaning 
of s. 11 of the Wills Act, 1837, so as to permit him to make a 
valid ‘‘ soldier's will ’’ or nuncupative will, by declaration. 


In Chappell vy. Rundle, on 16th July (The Times, 17th July), 
a Divisional Court (the Lord Chief Justice and Tucker, J.) dis 
missed an appeal from the justices at Horncastle, who had dismissed 
an information against a threshing contractor for failure contrary 
to the Rats Order (No. 2), 1940, before beginning to thresh a 
rick of corn, to cause it to be completely surrounded by a fence 
not less than thirty inches high, constructed of material sufficiently 
impenetrable by rats escaping from the rick to enable them to be 
killed inside the fence. The justices had held that the threshing 
contractor was not a person using agricultural land for the purpose 
of threshing corn within the meaning of the Order of 1940 
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Gratuitous Carriage of Passengers. 


In his judgment in the recent case of Haseldine v. Daw (1941), 
85 Sou. J. 265, Hilbery, J., when holding that the landlord of a 
block of flats was liable to one of the tenant’s visitors for injuries 
due to the defective condition of the lift he had used, applied the 
principle that he who undertakes, albeit gratuitously, the carriage 
of another, owes that other some duty to exercise care. The recent 
case was discussed, from the point of view of owners of flats, 
in the ‘‘ Landlord and Tenant Notebook ’’ of 19th July (85 Sox. J., 
505); it is the purpose of the present article to examine the 
principle applied and to endeavour to ascertain the extent of the 
gratuitous carrier’s responsibility. 

Hilbery, J., held that it made no difference that the carriage 
was in a vertical and not a horizontal plane, a view to which none 
of us is likely to take exception ; indeed, were any such distinction 
drawn, difficult questions: might have been expected to arise out 
of accidents to escalators, and still more difficult ones out of 
accidents to aircraft. The authorities relied upon by the learned 
judge dealt with railway accidents; as one would suppose, railways 
have done much in the way of supplying authority on the point. 

The principle was laid down by Parke, B., in Lygo v. Newbold 
(1854), 9 Ex. 303, in an obiter dictum, it is true, but one which 
has been much cited since. The facts of that case were that 
the plaintiff, having engaged the defendant to remove her furniture, 
by cart, to her new abode, asked the driver’s permission to ride 
with it. This was granted, and in the course of the journey the 
cart collapsed, the plaintiff broke her leg, and her furniture was 
damaged. It was only the absence of authority on the part of 
the driver which absolved the defendant from liability for damages 
for the personal injuries; the principle recognised by Parke, B., 
was expressed by him in these words : ‘‘ A person who undertakes 
to provide for the conveyance of another, although he does so 
gratuitously, is bound to exercise due and reasonable care.” 

Shortly afterwards, Great Northern Railway Co. v. Harrison 
(1854), 10 Ex. 376, was decided without any direct reference to the 
above principle. The plaintiff, a sporting news reporter, was entitled 
to a free ticket to enable him to attend ‘races, the ticket to bear 
his name. He travelled with a ticket on which his name had not 
heen filled in, a porter telling him it was all right; and there was 
evidence of similar relaxation of the rule in other cases. The 
issue raised was whether the plaintiff had been lawfully or un- 
lawfully upon the train which met with the accident, no point 
being taken as te whether he was being carried gratuitously, and 
it was held that the usage referred to warranted the finding that 
there was a licence and the plaintiff was not a trespasser. 

Some of the cases which followed might be said not to be pure 
illustrations of the duties of gratuitous carriers, the defendants 
concerned being sub-contractors. Thus in Dalyell v. Tyrer the 
defendants’ steamer was hired by the lessee of a ferry, with whom 
the nlaintiff made a contract; but the defendants were held liable 
to him for injuries due to the negligence of their servants, the 
negligence being such ‘‘ as would have made them liable to a mere 
stranger.”’ 

Austin v. Great Western Railway Co. (1867), L.R. 2 B.B. 442, 
likewise stresses the nature of the duty in tort. A 34-year-old 
passenger for whom its mother should have, but had not, taken a 
ticket was injured. Blackburn, J., held that the right which a 
passenger by railway has to be carried safely does not depend 
on his having made a contract, but that the fact of his being a 
passenger casts a duty on the company to carry him safely. I 
take it that ‘‘ by railway ’’ are not words of limitation. (It 
might also be mentioned that fraud on the part of the mother 
was negatived in this case, and the various judgments mention 
this, but it seems hard to believe that the rights of the child should 
depend on whether the person in charge intended or not to defraud 
the carrier.) 

A thorough investigation of the question whether the existence 
of a contract was material or not took place in Foulkes v. Metro- 
politan District Railway Co. (1880), 5 C.P.D. 157 (C.A.). The 
defendants in that case had running powers over the line of another 
company, and the plaintiff, holding a ticket issued by the latter, 
was injured when alighting from the defendants’ train, which was 
found to be unsuitable for the platform. Bramwell, L.J., considered 
that (owing to the arrangements between the two companies) there 
was in fact a contract between the plaintiff and the defendants 
—but made it quite clear that even if there were not, the defendants 
were liable. ‘‘. . . The plaintiff might and did act reasonably 
in the belief that they tthe carriage and platform] were safe for 
him to use. . In truth, the combined arrangements were a 
snare; so that if he had been carried gratuitously as by a friend 
he would have had a right of action against him.’’ Baggallay, L.J., 
deliberately refrained from expressing any decided opinion on the 
question whether a contract of carriage—in the ordinary acceptation 
of the term—was created between the defendants and the plaintiff ; 
but apart from that ‘‘a duty or obligation was imposed upon the 
District Company, when they accepted the plaintiff as a passenger 
by their train, not only to carry him safely to the station where 
he was to alight, but to provide safe means for his alighting.”’ 
And Thesiger, L.J., likewise held that it was not necessary to rest 
the judgment in the plaintiff's favour upon any contractual] relation. 





Harris v. Perry and Co. [1903] 2 K.B. 219 (C.A.) was a different 
kind of railway case. The plaintiff was an inspector of works 
employed by a railway company, the defendant a contractor engaged 
to construct a tunnel. For this purpose he constructed a temporary 
line of his own, using upon it an electric engine and trucks; 
contrary to his instructions, the man supervising the work per- 
mitted railway officials to travel on the engine, and it was in the 
course of one of these journeys that the plaintiff was injured 
when the engine, owing to negligence on the part of other employees 
of the defendant, collided with a truck. It was held that the 
defendant had ‘‘ constructively ’’ permitted the plaintiff to travel 
on his engine and that there had been ‘‘ a failure of that ordinary 
care which is due from a person who undertakes the carriage of 
another gratuitously.’’ 

The last authority I will mention is Pratt v. Patrick [1924] 
1 K.B. 489, the decision which may be said to account for certain 
advice recently given, in the Press, to motorists giving “‘ free 
lifts ’’: it was held in this case that in such circumstances the 
= was under the duty described in the authorities mentioned 
above. 

The existence of the duty is, therefore, clear; but it is when 
one attempts to define its extent that one meets with difficulties. 
Closer examination of some of the authorities leads one to wonder 
(1) whether what has been called a ‘‘ principle ’’ deserves that rame, 
or whether the group of decisions merely illustrates the appli- 
cation of some wider principle; and (2) what standard of care is 
demanded of the gratuitous carrier. ‘ 

Thus, while gratuitous carriage of passengers must have been a 
common feature of civilised life for centuries, and accidents must 
have happened, as they will happen, there are no early examples, 
in law reports, of liability being referred to the ‘‘ principle.’’ In 
Austin v. Great Western Railway Co., supra, Blackburn, J., based 
his judgment substantially upon Marshall v. The York, Newcastle 
and Berwick Railway Co. (1851), 11 C.B. 655, which was a case in 
which luggage belonging to a domestic servant, whose employer had 
paid his fare, was lost in transit through the negligence of the 
defendant company ; and in the latter Williams, J., in the course cf 
his judgment, referred to a passage in Fitzherbert’s De Natura 
Brevium, which exemplifies the Writ de Trespass sur le Case hy 
an action against a farrier for injuring a horse and who would be 
liable apart from the contract. Thus a decision determining liability 
towards passengers is supported by a decision determining liability 
for goods, which is in turn supported by a case which has nothing 
to do with carriage of either passengers or goods. In which con- 
nection it is pertinent to observe that in the course of his judgment 
in Foulkes v. Metropolitan District Railway Co., supra, Bram- 
well, L.J., said (p. 159), assuming for the purpose that there 
was no contract: ‘‘ But there would be that duty which the law 
imposes on all, namely, a duty to do no act to injure another.” 

As to (2), the standard of care demanded, the authorities are 
hardly helpful. In Harris v. Perry and Co., supra, Collins, M.R., 
said : ‘‘ It seems to me that these authorities imply a larger obliga- 
tion than that of merely not setting a trap : see also, per Baggallay, 
L.J., Foulkes vy. Metropolitan District Railway Co.; in the latter, 
the important words appear to be ‘‘ the obligation . . . to carry 
him, the passenger, safely to his journey’s end, and to cause him 
no injury by the way by wilful or careless acts or omission.’’ The 
obligation is, therefore, not absolute; but what can be said about 
the standard of care, apart from that the obligation is ‘‘ larger 
than that of not merely setting a trap’’? In the same judgment, 
Collins, M.R., also said: ‘‘ The principle in all classes of this 
case is that the care exercised must be reasonable ; and the standard 
of reasonableness naturally must vary according to the circumstances 
of the case. the trust reposed, and the skill and appliances at the 
disposal of the person to whom another confides a duty.’’ Both 
passages were cited by Acton, J., in Pratt v. Patrick, supra. This. 
to those who were brought up on the definition of ‘‘ negligence ”’ 
suggested by Alderson, B., in Blyth v. Birmingham Waterworks 
Co. (1856), 11,Ex. 781, is the reverse of helpful. ‘* Negligence 
consists in the omitting to do something that a reasonable man 
would do, or the doing something that a reasonable man would not 
do”: this postulates a fixed standard of reasonableness and one 
which therefore cannot vary according to degree of trust, amount 
of skill, nature of appliances. It would, I submit, have been better 
to leave it at Parke, B.’s ‘‘ bound to exercise due and reasonable 
care”? in Lygo v. Newhold, supra. 


2 





The War Damage Commission has received from the Treasury 
a direction under the War Damage Act, 1941, which has the effect 
of bringing the procedure of the Commission into line with the 
restrictions on the use of building materials and labour imposed 
by Defence Regulation 56a in the public interest. Under that 
regulation, it is illegal to carry out building or constructional 
operations costing more than £100 without a licence from the 
Ministry of Works and Buildings, or the authorisation of the 
appropriate department named in the order. The War Damage 
Commission has now been directed not to make payments for the 
present in the absence of a licence or authorisation for works 
requiring such a licence or authorisation, 
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Criminal Law and Practice. 
CRIMINAL LIABILITY OF COMPANIES. 


An interesting point arose in a prosecution at Birmingham under 
Art. 2 (1) of the Fire Prevention (Business Premises) Order, 1941 
(S.R. & O., 1941, No. 69), on 5th June. 

A brewery company was defendant to a charge of failing to 
make proper and adequate arrangements for combating fires at one 
of their licensed houses, contrary to the above order. It was 
alleged that the company was “‘ the occupier ”’ through the medium 
of the manager whom it appointed to manage the premises on its 
behalf. The prosecution put their case on the basis of ‘‘ constructive 
occupation,” 

They conceded, however, that if the licensed premises in ques- 
tion had been let to a tenant the brewery company could not then 


be described as being in any sort of occupation, constructive or . 


otherwise. 

For the company it was argued that the order was like the 
Rent Acts in that it did not extend to fictitious persons, such as 
limited companies, who were incapable of physical occupation. This 
contention was accepted by the stipendiary magistrate, who 
dismissed the summons. 

The general principle of law with regard to the criminal liability 
of limited companies was laid down in the Interpretation Act, 
1889, s. 2 (1), which provides that in the construction of every 
enactment relating to an offence punishable on indictment or on 
summary conviction, the expression ‘‘ person ”’ shall, unless the con- 
trary intention appears, include a body corporate. 

On the question of mens rea, Channell, J., in Pearks, Gunston 
and Tec, Ltd. v. Ward [1902] 2 K.B. 11, pointed out that in ordinary 
cases a corporation could not be guilty of a criminal offence nor 
could a master be liable for offences by his servants owing to absence 
of mens rea. There were, however, he added, exceptions to this 
rule in the case of quasi-criminal offences which the Legislature has 
absolutely forbidden because it thought it so important to prevent 
the particular act from being committed. In such cases mens rea 
was irrelevant, and the master, who had in fact done the forbidden 
thing through his servant, was responsible, and liable to a penalty. 
Channell, J., said that exactly the same principle applied in the 
case of a corporation, and therefore the company defendant in that 
case could be convicted of the offence under s. 6 of the Sale of 
Food and Drugs Act, 1875, of selling to the prejudice of a pur- 
chaser an article of food which was not of the nature, substance 
and quality of the article demanded by the purchaser. 

In Chuter v. Freeth and Pocock, Ltd. [1911] 2 K.B. 832, 836, Lord 
Alverstone, C..%., went so far as to say that there was no reason 
why a corporation should not give a false warranty without reason 
to believe in its truth within s. 20 (6) of the Sale of Food and 
Drugs Act, 1899, as it could do so through its agents, and through 
its agents it could believe or not believe, as the case might be. 

Again, in Monsell Brothers v. London & North-Western Railway 
Co. [1917] 2 K.B. 836, Viscount Reading, C.J., said that the 
language and purpose of the Railway Clauses Consolidation Act, 
1845, ss. 98 and 99, showed that the Legislature intended to fix 
responsibility on the principal for the quasi-criminal act of giving 
a false account with intent to evade payment of tolls if the 
forbidden acts were done by his servant within the scope of his 
employment. As Atkin, J., pointed out (p. 846), the account would 
certainly be prepared by a clerk, servant or manager. Atkin, J., 
said that in order to ascertain whether a particular Act of Parlia- 
ment has the effect of prohibiting an act or enforcing a duty 
in such a way as to make the prohibition or the duty absolute 
so as to make the principal liable for acts done by his servants, 
regard must be had to the object of the statute, the nature of the 
duty laid down, the words used, the person upon whom the duty 
was imposed, the person by whom it would in ordinary circum- 
stances be performed, and the person upon whom the penalty was 
imposed. 

Obviously a company or anyone else cannot be a “ rogue and 
vagabond ”’ through its servants or in any other way (Hawke v. EF. 
Hulton and Co., Itd. [1909] 2 K.B. 93) for offering prizes in con- 
nection with an alleged lottery contrary to s. 41 of the Lotteries 
Act, 1823. Again, a corporation cannot compound drugs and there- 
fore could not be convicted of an offence against s. 1 of an Act 
of 1868. which forbade the selling or keeping onen shop for retailing, 
dispensing or compounding poisons unless the person selling or 
keeping open shop was a pharmaceutical chemist within the meaning 
of the Act (The Pharmaceutical Society v. The London and Pro- 
rincial Supply Association, Ltd. (1880). 5 A.C. 857. Nor could 
a company wilfully pretend to be qualified to act as a solicitor 
contrary to s. 46 of the Solicitors Act, 1932, for, as Avory, J 
nointed out in Law Society v. United Service Bureau, Ltd. [1934] 
1 K.B. 343, 349, the possession of a practising certificate is an 
essential condition to the qualification of anyone to act as a 
solicitor, and a corporate body cannot pass the final examination 
provided by the Act, and cannot therefore apply to be admitted 
as a solicitor, and, of course, being so incapable, cannot have the 
practising certificate mentioned in s. 46. 

The Fire Prevention (Business Premises) Order, 1941, para. 2 (1), 
under which the Birmingham prosecution was brought, provides 


‘ 





that every ‘‘ occupier ’’ of premises to which the order applies shall 
make proper and adequate arrangements for the purpose of securing 
that fires occurring at the premises as the result of a hostile attack 
will be immediately detected and combated. It might well be 
argued that the clause contemplates offences by corporations in 
exactly the same way as offences by corporations were contem- 
plated in Chuter v. Freeth, supra, and Monsell Brothers v. London 
d& North-Western Railway CUo., supra. It appears, however, that 
the learned stipendiary magistrate at Birmingham was impressed 
by the suggestion that a company could not be in physical occupa- 
tion of premises. It is not correct, however, that occupation must 
be physical, for, as Avory, J., pointed out in Bruce v. McManus 
[1915] 3 K.B.1, the ordinary legal significance of the word ‘‘ occu 
pation’ is ‘‘ control’’ (sce article on ‘‘ Meaning of Occupier,”’ 
84 Sox. J., p. 587). There would appear to be nothing in the 
paragraph in question to exclude the criminal liability either of 
corporations or of masters for the acts of their servants, and for 
the sake of the efficiency of fire-fighting schemes throughout the 
country it is to be hoped that the Birmingham decision will not 
be generally adopted. 





A Conveyancer’s Diary. 
WAR DAMAGE CONTRIBUTION: APPORTIONMENT. 


Wutte the War Damage Bill was on its way through Parliament, 
and again when it became an Act, I expressed the view that 
the instalments of contribution payable thereunder are not appor- 
tionable between vendor and purchaser. I gather that this ques- 
tion is exercising solicitors to a considerable degree, and it will 
therefore be as well to go into it here more thoroughly than I 
previously attempted. I have reconsidered the position by reference 
to the Act and to general principles, and have read only one of 
the articles in contemporaries. 

One must first get clear what is being done when there is an 
apportionment between vendor and purchaser on a sale. It is not 
a matter that has anything to do with the Apportionment Act 
or with the kind of considerations discussed in my last Diary. 
The point is that as from a given date the purchaser is bound to 
pay all the ‘‘ expenses and outgoings’ of the property sold, and 
down to that date the vendor must pay them. If these outgoings 
arise by reference to a period of time but are paid periodically in 
lumps, instead of daily throughout the period, one of these lumps 
will be payable by one of the parties to the sale without his being 
liable to the outgoing for the whole of the period to which that 
lump has reference : if so, there must be an apportionment. Thus, 
Sched. A income tax is paid in respect of the income tax year 
6th April, 1941, to 5th April, 1942, in a single lump on Ist January, 
1942. If the date from which the purchaser is to be liable for 
outgoings is 5th October, 1941, he will in fact have to pay the 
Revenue the whole of the tax due on Ist January, 1942, but will 
recover in advance by way of apportionment exactly half what 
he is going to have to pay. Where the contract of sale is an ‘‘ open ” 
one the date from which the purchaser is liable to the outgoings 
is that on which a good title is first shown. The underlying prin- 
ciple and the rule for open contracts are clearly expressed in 
Re Highett and Bird’s contract [1902] 2 Ch. 214, and in divers 
other cases. I conceive that the open contract position is only 
altered by the stock forms of conditions in that the dividing date 
is that of completion instead of that at which a good title was 
first shown, and I cannot on this point distinguish the position 
under The Law Society’s Condition 5 from Condition 3 of the 
so-called Statutory Conditions of Sale which are applicable under, 
L.P.A., s. 46, to ‘‘ contracts by correspondence ”’ (a phrase about 
which a good deal might be written). Both these forms deal 
specially with the method by which rates are to be apportioned, 
which is not satisfactory under an open contract, but they do 
not appear to me to alter the method for the apportionment of 
anything else. They vary the dividing date, but not the principle. 

I now turn to discuss the nature of war damage contribution 
so as to apply these principles to it. Sections 2 to 17 of the Act 
direct that payments are to be made in certain circumstances in 
respect of war damage occurring during the “‘ risk period ”’ (which 
is defined in s. 95 as being that from 3rd September, 1939, to 
31st August, 1941, inclusive). Section 18 provides that ‘* contri- 
butions towards the expense of making payments under this Part 
of this Act’ are to be made in the manner provided in the suc- 
ceeding sections. Sections 19-21 provide that every hereditament 
shall be liable to contributions based on the Sched. A value. 
Stopping there for the moment, it is beyond doubt that the scheme 
is not one of insurance. There is no attempt at all to proportion 
the ‘‘ premiums’”’ to the risks except the very rough-and-ready 
arrangement that agricultural hereditaments are to pay only 25 per 
cent. of the standard rate. But a house in Snowdonia assessed at 
£100 a year bears exactly the same contribution as a building in 
the East End of London assessed at the same figure. Moreover. 
when. we come on to s. 22 we find that the pool of contributions 
is not meant wholly to defray the payments that are to be made, 
since the amount of contribution fixed by s. 20 can only be in- 
creased if the total pool is expected to be less than half the 
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expected liability to make payments. The consequence is that, 
regarding these sections by themselves, there is not the slightest 
ground for considering that these instalments of contribution are 
apportionable by analogy to insurance premiums. The matter is 
clinched, if that be necessary, by the consideration that the “‘ risk 
period ’’ was three-quarters gone before the Act came into force, 
and by the totally different state of affairs in regard to chattels, 
which are dealt with in Pt. II of the Act by way of insurance. 
It is incredible that two schemes so utterly different could be 
created side by side in two parts of the same Act and could both 
have the same legal nature. 

It might, however, be suggested, and indeed has in effect been 
so, that the totality of instalments of contribution, or at least 
the instalment for the current year, are apportionable by analogy 
to Sched. A tax. To deal with this suggestion it is necessary to 
examine ss. 20 and 22 in more detail. Section 20 (1) provides that 
“the contribution in respect of any contributory property shall 
be paid by five annual instalments becoming due in the year 1941 
and each of the four subsequent years.’’ Section 20 (2) says that 
“the instalment for each of the said years shall become due on ”’ 
Ist July in each year, but that the liability is to be ascertained by 
reference to the facts existing on each previous 1st January. By 
8. 22 provision is made for increasing or decreasing the amount 
of any instalment of contribution or the number of instalments. 
Thus, while the present position is that there are to be five instal- 
ments each of two shillings (or of sixpence) in the £, it is not 
possible to predict how much will eventually be levied under the 
present Act. (I should mention here that it is, of course, wrong 
to suggest, as I have known suggested, that any notice can be 
taken in connection with apportionment of the probability that 
another Act will impose more contribution for financing a later 
risk period : there obviously cannot be apportionment of a liability 
which does not yet exist.) Now, the characteristic of an appor- 
tionable outgoing is, as explained above, that it is one paid in a 
lump (or, for that matter, several lumps) in respect of a period 
of liability. Can that characteristic be found here? It is clear 
to me that it cannot. One suggestion is that the totality of instal- 
ments are paid in respect of the risk period and that, therefore, an 
apportionment should be made of the whole of them having regard 


to the proportion of the risk period that has elapsed at the date | 


of completion. This idea has, to begin with, the practical incon- 
venience that no one can say what the totality of instalments will 
amount to. It is also unfair on those who bought and sold before 
the Act was passed, or, at any rate, before the scheme was clear, 
since they will have completed without apportionment. But it is 
also wrong in principle. One does not apportion taxes by reference 
to the financial year, the expenses of which they are to defray, 
but by reference to the income-tax year, i.e., the year in respect 
of which the taxpayer is liable. If this suggestion were right so 
far as concerns contribution, one would have to apportion the 
Sched. A tax of January, 1942, by reference to the fiscal year 
Ist April, 1941, to 31st March, 1942. But, it might then be said, 
it follows that each separate instalment of contribution is appor- 
tionable by reference to the position of the completion date in the 
calendar year, since one instalment is payable ‘‘ for’’ each year 
(s. 20 (2)). This contention, however, overlooks two facts : First, 
the instalment has no reference to the year. The Act says (s. 20 (1)) 
that ‘‘ the contribution ’’ is payable by five annual instalments 
“becoming due in’”’ each of the five years. ‘‘ The contribution ”’ 
is the liability. It is a total liability payable in instalments, and 
each instalment is due in a given year. The instalment is in no 
way calculated by reference to a year: there are five instalments. 
due between two dates four years and one day apart at annual 
intervals. The other fact is that the Act expressly says that 
contribution is an outgoing of a capital nature (s. 82), and trustees 
can use settled capital to pay it (s. 48). Such an arrangement is 
entirely irreconcilable with an analogy to income tax or any other 
tax recurrently payable. Contribution is an outgoing and must 
be dealt with accordingly as between vendor and purchaser. It 
is extremely like the local authority's levy discussed in Midgley v. 
Coppock, 4 Ex. D. 309, in that it only becomes due after the 
liability has attached. In that case a vendor was made to pay a 
sum which attached before completion, but about which he did 
not know and which was only quantified later. Here the liability 
attaches as at Ist January and the payment is only due on 
Ist July. As between vendor and purchaser the liability falls on 
him on whom it is laid by the Act as having had the property 
on Ist January. The Act gives certain rights of indemnity, but 
none of them apply as between vendor and purchaser, and this 
silence is itself eloquent. 

A special condition can, of course, make the vendor or purchaser 
liable to the other in some way that the law itself does not provide. 
Such a condition may be a fairly easy one to frame if there is 
but one proprietary interest and no mortgages that give rise to 
rights of indemnity. But the scheme of the Act is so complex 
that it would be a hopeless task to suggest a set of common form 
special conditions which would do exact justice in all given sets 
of circumstances, and I do not think that the attempt is worth 
making. In any given case it may appear that an allowance of a 
liqaidated sum calculated roughly would do approximate justice, 
if indeed it is just to shift the legal liability at all; and if the 
parties feel so disposed they can deal with this point on the 





contract. But every such arrangement lies, and can only lie, in 
bargain, and can only allow for the contribution ascertained at the 
date of contract, without reference to possible changes under s. 22. 








Our County Court Letter. 
FLOODING OF AIR-RAID SHELTER. 


In a recent case at Bromsgrove County Court (Griffin v. Kimpton) 
the claim was for £13 as tlie cost of erection of an air-raid shelter. 
The plaintiff was a builder, and his case was that in July, 1940, 
he agreed to construct a shelter, large enough for four persons, 
in the garden of the defendant's bungalow. The plaintiff asked 
whether the garden was dry, and, on the defendant’s assurance 
that it was not water-logged, the plaintiff agreed to construct an 
underground shelter with 44-inch walls and roof, as recognised in 
the Ministry of Home Security specification. No complaint was 
received during the construction, but, three weeks after completion 
of the shelter, the defendant complained that there was water 
in the bottom to a depth of 14 inches. This was traced to the 
soakaway from a dumbwell, on the other side of the path, which 
had not been pointed out by the defendant when the site was 
chosen. The plaintiff suggested three remedies, viz., to replace 
a brick, missing from the bottom of the dumbwell; to fit a small 
pump inside the shelter; or to drain the shelter. The pumping 
remedy was recommended as the cheapest and most usual method 
of overcoming the difficulty. This advice was rejected, as the 
defendant’s case was that, in view of his experience of Anderson 
shelters, he had stipulated that the shelter should be waterproof, 
with a 9-inch baffle wall and a roof of 14 inches of concrete. 
The plaintiff had promised that these terms should be carried 
out, but the shelter soon had an accumulation of water. This 
began at nine inches, but rose to five feet, and, after baling out, 
the depth of water remained constant at two feet eight inches. 
The shelter was therefore useless, as the occupants could not be 
expected to work a pump all the time. The defendant had relied 
upon the plaintiff, as an expert, to construct a reasonably dry 
shelter. The contention for the plaintiff was that, in July, the 
dumbwell was overgrown, and the defendant should have revealed 
its existence. His Honour Judge Roope Reeve, K.C., observed 
that the difficulty had arisen from the absence of a written specifi- 
cation. The plaintiff had agreed to construct an air-raid shelter, 
and not an underground bath or aquarium—which was what the 
defendant had obtained. It was not proved that the agreement 
was for a baffle wall of nine inches and a roof of fourteen inches, 
but there had been an agreement for a waterproof shelter. The 
plaintiff's claim therefore failed entirely. As it was said that a 
50s. pump would remedy the defect, an equitable result would 
be for the plaintiff to be paid the amount claimed, less £2 10s. 
In law, however, the defendant was not liable, and judgment was 
accordingly given in his favour, with costs. 





Obituary. 


Mr. W. H. UPJOHN, K.C. 

Mr. William Henry Upjohn, K.C., died at Annesley, Lyndhurst, 
Hampshire, on Wednesday, 16th July, at the age of eighty-seven. 
He was educated at King’s College School and London University. 
In 1875 he was admitted a solicitor, but, at his own request, he 
was struck off the Roll in 1877. In 1881 he was called to the Bar 
by Lincoln’s Inn, and took silk in 1897. 


Sin HERBERT LIDIARD. 
Sir Herbert Lidiard, solicitor, of Messrs. Lidiard and Sons, 
solicitors, 7, Gt. James Sreet, Bedford Row, W.C.1, died recently 
at the age of seventy-six. Sir Herbert was admitted in 1888. 


Mr. A. C. FRENCH. 
Mr. Alfred Cyril French, solicitor, of Nuneaton, died on Satur- 
day, 12th July. Mr. French was admitted in 1921, and had been 
a member of the town council since 1927. 


Mr. A. SEARLE. 

Mr. Alfred Searle, solicitor, of Messrs. Searle and Burge, 
solicitors, of Newport, Mon., was killed recently through enemy 
action. Mr. Searle was in his eighty-first year and was admitted in 
1887. 





Sir Jonn Stewart Wattace, C.B., will retire from the office of 
Chief Land Registrar on the 6th August, and the Lord Chancellor 
has decided to appoint Mr. Rouxville Mark Lowe, one of the 
existing Land Registrars, in his place. 

The King has approved a recommendation of the Home Secretary 
that Mr. Watter Brake Oncers, K.C., be appointed a Metropolitcn 
Police Magistrate. Mr. Odgers was called by the Middle Temple in 
1906, and took silk in 1938. 
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To-day and Yesterday. 


21 July.—On the 2lst July, 1798, Mr. Serjeant Adair, King’s 
Prime Ser eant and Chief Justice of Chester, died at his Gen 
Lincoln’s Inn Fields. He had suffered a paralytic stroke while 
walking in Lincoln’s Inn, and after being helped home he had 
expired in a few hours. He “ was not distinguished for luminous 
talents but he possessed a solid judgment with rectitude of rinciple 
and a deep knowledge in the laws of this country . . . and though 
he was never considered as a striking example of forensic eloquence 
yet he was very much esteemed and consulted.” Briefly, he was a 
mediocrity. He owed a good deal of his success to the praise he 
happened to draw from the great Wilkes by supporting him in a 
org controversy. He was for some years Recorder of London 

ut resigned on complaints that he did not regularly attend his 
court. He was then given the freedom of the City. — 


22 July.—On the 22nd July, 1777, Ann Marrow stood in the 
pillory at Charing Cross for going in men’s clothes, personating 
4 man in marriage with three different women and thus defrauding 
them of their money and effects. She had also been sentenced to 
three months’ imprisonment. In the pillory she was the object 
of violent resentment among the spectators, particularly the women, 
who pelted her so severely that she lost the sight of both her eyes. 


23 July.—On the 23rd July, 1796, Charles Scoldwell, a sheriff's 
officer, was tried at the Old Bailey before the Recorder for stealing 
two ducks from a baker at Bedfont, near Hammersmith. At ten 
o'clock one night he had gone to his home to execute a writ in 
respect of a debt of £16 7s. The poor man, who was quite willing 
to pay, had only £15 in the house. As security for the balance the 
officer demanded first his watch, then a goose and, finally, the lease 
of his house. Not content with this barefaced extortion he surrep- 
titiously removed two ducks from the baker’s stable as he was 
going away. On the coach back to town he boasted to the driver : 
‘‘T have done the baker out of his watch! I have done the baker out 
of his ducks! I will keep them fast."’ After half an hour's 
deliberation the jury found him guilty and he was sentenced to seven 
years’ transportation. : 


24 July.—John Philpot Curran was born at Newmarket, County 
Cork, on the 24th July, 1750, his father, a descendant of one of 
Cromwell’s soldiers, being seneschal of the manor court. He was 
called to the Irish Bar in 1775 and became one of the great 
patriotic advocates of a stormy period in his country’s history and 
an outstanding figure in her legal tradition. At first he had 
nothing but h’s wit, his courage and his learning. Of. his first 
chance he wrote : ‘‘T had a family for whom I had no dinner and a 
landlady for whom I had no rent. I had gone abroad in despondence 
and came home almost in desperation. When I opened my study 
door the first object that presented itself was an immense folio of 
a brief and twenty gold guineas wrapped up beside it.’’ After the 
failure of the revolt. of 1798 he heroically defended the accused 
rebels in cvurts filled with the military. ‘‘ Assassinate me you 
may!’’ he cried, ‘‘Intimidate me you cannot!’’ From 1806 to 
1813 he was Master of the Rolls. 


25 July.—John Thom (alias Sir William Courtenay), who at 
Maidstone on the 25th July, 1833, was sentencel to transportation 
for perjury, deserves a place in the legal pageant. 


26 July.—Thomas Reynolds, condemned for going armed and 
disguised and for destroying the Ladbury turnpike, was hanged at 
Tyburn on the 26th July, 1736, but as he was being put in his 
coffin he thrust back the lid. The executioner would have strung 
him up again but the mob intervened and carried him off to a 
house where he vomited three pints of blood. Someone then gave 
him a glass of wine, but he died immediately. 


27 July.—On the 27th July, 1667, Evelyn recorded : ‘‘ Visited the 
Lord Chancellor, to whom His Majesty had sent for the Seals a 
few days before; I found him in his bed-chamber very sad. The 
Parliament had accused him and he had enemies at Court, especially 
the buffoons and ladies of pleasure, because he thwarted some of 
them and stood in their way; I could name some of the chief. 
The truth is, he made few friends during his grandeur among the 
royal sufferers but advanced the old rebels. He was, however, 
though no considerable lawyer, one who kept up the form and 
substance of things in the nation with more solemnity than some 
would have had.” Thus fell Lord Clarendon. The allegation of his 
having favoured Civil War rebels at the expense of loyal Royalists 


is interesting. 


The Week’s Personality. 

John Thom was the son of a small farmer and maltster in Corn- 
wall. He himself set up in business as a maltster and hop dealer, 
but after four years a mysterious fire on his premises enabled him 
to raise £3,000 from the insurers in a manner not above suspicion. 


Next, having freighted a Liverpool ship with a large quantit of. 


malt, he took up the life of a wandering adventurer. In 183 he 
appeared at Canterbury as Sir William Courtenay, Knight of Malta, 





wearing a fantastic foreign costume which included a small scimitar 
hung from his neck by a massive gold chain. He claimed rank 
and wealth and stood for Parliament, but he concentrated on 
popular appeal to such an extent that his numerous engagements 
among the working classes forced him to run or ride from house to 
house taking a small repast at each, and generally concluding with 
a banquet prepared by his humble friends in some obscure club- 
room. In 1833 he gave evidence in favour of some smugglers tried 
at Rochester, but his testimony was so palpably false that he was 
himself convicted of perjury and sentenced to transportation. Later 
he was found insane and sent to an asylum, but unluckily his father 
procured his release. He now claimed to be the Saviour himself, 
invulnerable to shot or steel, and so inspired his fanatical followers 
that he was actually able to start an armed rising on a small scale. 
The military met them in a wood near Canterbury, and during a 
short affray Thom and. several of his followers were killed. 


Obscure Statutes. 

Not long ago the writer of a letter to a daily paper recalled how 
once in the Shire Hall at Chelmsford he had heard Mr. Justice 
Bray ask with a sigh, in connection with a new Act of Parlia- 
ment : ‘‘ What, does it mean?’’ In reply four learned counsel wailed 
in chorus: ‘‘ M’lud, that’s just what we want to know.’’ Only 
last year Lord Justice MacKinnon cited from Lord Campbell’s 
““ Lives of the Lord Chancellors ’’ a passage which told how in 
1366 Chief Justice Thorpe and one of his puisnes went to the House 
of Lords and asked them, as they had passed a certain statute, 
‘* what they intended thereby.’’ Campbell added : ‘‘ Such questions 
which were frequent in this reign must have been answered by the 
Chancellor.’’ Lord Justice MacKinnon observed : ‘‘If this practice 
were revived the Lord Chancellor might have a cane daily 
levee of inquiring judges. As it is, perhaps an appeal by the 
present respondents may elicit from the House of Lords ‘ what they 
intended’ by s. 4 of this Act of 1938.’’ One reason for obscurity 
is perhaps all too little appreciated. A Law Officer of the Crown 
once cynically admitted to Lord Hewart that a certain provision in 
an Act was obscurely drafted so as to get it by the House of 
Commons Committee, since had it been intelligibly drafted it would 
not have passed. ‘‘ To be intelligible is to be found out, and to be 
found out is to be defeated.”’ 


Looting at the Old Bailey. 

It is ironical enough that after its bombing the Old Bailey, citadel 
of London’s criminal justice, should itself have been looted without 
anyone noticing till the end of one of the traditional lunches of the 
judges and City officials, when, the time having come to fetch choice 
cigars from a basement pantry, these were found to have vanished 
in their hundreds. Further investigation revealed coats of arms 
slashed from the judges’ chairs in the damaged courts and all sorts 
of personal belongings missing. Once before the Old Bailey was 
looted, when the mob stormed it during the anti-Catholic Gordon 
Riots in 1780. This is Dr. Johnson’s account of what he saw: 
“Qn Wednesday I walked with Dr. Scott to Newgate and found it 
in ruins with the fire yet glowing. As I went by the Protestants 
were plundering the Sessions House at the Old Bailey. ‘There were 
not, I believe, a hundred, but they did their work at leisure in full 
security, without sentinels, without trepidation, as men lawfully 
employed in full day. Such is the cowardice of a comfnercial place. 
On Wednesday they broke open the Fleet and the King’s Bench 
and the Marshalsea and Wood Street Compter and Clerkenwell 
Bridewell and released all.the prisoners. At night they set fire to 
the Fleet and to the King’s Bench.”’ 








Notes of Cases. 


COURT OF CRIMINAL APPEAL. 
R. v. Kent. 
, C.J., Humphreys and Singleton, JJ. 
5th February, 1941. 
Criminal law—Diplomatic privilege—Offence by employee of foreign 
embassy in London—Privilege. waived by A mbassador—Dismissal 
of employee—Privilege determined—Documents of embassy sus- 
ceptible of larceny by employee—Immaterial that document stolen 


an unwanted copy. 


Appeal from conviction. 

The appellant was convicted at the Central Criminal Court on 
an indictment charging him with obtaining certain documents in 
contravention of the Official Secrets Acts, and with larceny of those 
documents. He was a code clerk at the X Embassy in London 
at the time when he committed the offences of which he was found 
On the 20th May, 1940, the X government decided to 
he was dismissed by letter on the 2lst. On 
e X ambassador had waived any 
right of privilege in connection with the matter, the waiver being 
confirmed by the X government. The appellant was charged on 
the Ist August. At his trial he claimed diplomatic privilege, 


Viscount Caldecote 


guilty. 
discharge him, and 
that day or the day before th 
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contending that he could not be tried for an offence committed 
while he was a diplomatic agent or a member of a diplomatic 
staff, and was not liable to arrest. He contended that he was 
entitled to diplomatic privilege throughout the term of his employ- 
ment and for such a reasonable time afterwards as would enable 
him to make arrangements to leave the United Kingdom freely. 
It was unnecessary to decide whether diplomatic privilege of the 
character discussed could be claimed in connection with a criminal 
charge. Assuming that it could, the appellant relied for his main 
contention on a statement in ‘‘ Oppenheim’s International Law ”’ 
(5th ed., vol. I, pp. 636 et seq.), referring to Musurus Bey v. 
Gadban [1894] 2 Q.B. 352, and /n re Suarez [1918] Ch. 176; 
62 Sor. J. 158. First, the privilege claimed was derived from, 
and was in law the privilege of, the ambassador and ultimately 
of the State which sent him : See per Lord Buckmaster in Engelke v. 
Musmann [1928] A.C. 433; Lord Hewart, C.J., in Dickinson v. Del 
Solar [1930] 1 K.B. 376; and Lord Ellenborough in Marshall v. 
Critico (1808) 9 East 447. The cases cited by Oppenheim were no 
authority that an official could, after dismissal and after waiver 
of diplomatic privilege by the ambassador of his country, continue 
to claim the protection of the privilege. From the moment of 
its waiver by the ambassador with the assent of his government 
the privilege no longer protected an individual, who then became 
liable to the ordinary process of law. Musurus Bey v. Gadban, 
supra, concerned the position arising when the period of service of 
an ambassador or his staff came to an end. Jn re Suarez, supra, 
decided that the privilege could be waived by an ambassador with 
his government’s consent. Neither case supported the appellant's 
contention. It would lead rather to the embroilment of nations 
with one another than to comity if, notwithstanding the dismissal 
of a person from his diplomatic post and waiver of the privilege 
which he claimed, he was still to be entitled, contrary to the 
interests of the country which he had been serving, to commit 
criminal offences with impunity. There was no authority for the 
appellant’s proposition that he could claim immunity despite his 
dismissal and after the waiver. The appellant had then argued 
that the Official Secrets Acts did not apply to acts done by a 
diplomatic agent in respect of documents of the diplomatic mission 
in which he was employed. The proposition apparently advanced 
was that if he was doing an act in connection with the business 
of the X Embassy he was immune from prosecution and indeed 
was unable to commit an offence under the Acts. There was no 
foundation for that argument. The Acts were as applicable to a 
case like the present as to one where a document had been obtained 
from a department of the British Government. The appellant 
further argued that he was not guilty of larceny because the docu- 
ments which he was found guilty of stealing were copies of other 
documents and had been taken by him after they had been dis- 
carded in the normal course. Having regard to the definition in 
the Larceny Act, he was guilty of larceny, since he had taken 
them with the intention of permanently depriving the owner of 
possession of them. The appeal failed. 

CounseL: The appellant appeared in person; The 
General (Sir William Jowitt, K.C.) and G. B. McClure. 

Sorriertor : The Director of Public Prosecution. 


Solicitor 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law. ] 


CHANCERY DIVISION. 
Watson +. Smith. 
Bennett, J. 13th May, 1941. 
Trade union—Rules governing election of executive- 

Action. 

The plaintiff had been a member of the defendant trade union 
for many years. He suffered from bronchitis and for a considerable 
period was unable to work at his trade. However, he was suffi 
ciently recovered on the 11th September, 1939, to enter the employ- 
ment of a firm who carried on their business in Electoral Division 
No. 7 of the Union. He remained in that employment until the 
31st December, 1939, when he again became ill and was away from 
work until after March. During the whole period that he was 
away from work he was in receipt of sick benefit which was paid 
through the defendant union as his approved society. In March, 
1940, an election was due to take place for the office of executive 
councilman of the union for Division No. 7. The plaintiff was 
nominated on the 4th March, 1940. for election. The defendants, 
who were the general secretary and other executive officials of the 
union, refused to allow his nomination to go forward because they 
contended that he was disqualified under r. 15, cl. 1 (5), of the 
Rules of the Union, which provided that ‘‘a candidate for the 
office of executive councilman (unless seeking re-election) shall be 
nominated by and from the division in which he has worked at 
the industry, or signed a vacant book and resided for the twelve 
months immediately preceding nomination.” 

By this action the plaintiff sought an injunction restraining the 
defendants from rejecting his nomination. 

BENNETT, J., said the question was whether on the true con- 
struction of the rule the plaintiff by reason of his sickness from 
the 4th March to the 11th September, 1939, and from the Ist 


-C'onstruction., 





January, 1940, to the 35rd March, 1940, was disqualified under 
the rule. This question turned upon whether the reference in 
the rule to a period of twelve months applied not only to the 
residence but also to the working of the candidate. If it did, 
a member who suffered from a temporary illness of a week would 
be disqualified. The defendants supported their case by reference 
to the signing of the vacant book, a kind of employment register 
of members of the union who were out of work and wanted employ- 
ment. He, the learned judge, could not accept that construction 
of the rule. A member who was otherwise qualified was eligible 
for election although he had not worked in the division for the 
whole of the twelve months preceding nomination. It followed 
that the action of the defendants was unjustified, and he granted 
the plaintiff the injunction for which he asked with forty shillings 
damages. 

The plaintiff appeared in person. 

CounseL, : C. A. J. Bonner (for Herbert Hart on war service) 
for the defendants. 

Soticitors : Evill & Coleman. 

[Reported by Miss B. A. BicKNeELL, Barrister-at-Law. ] 








Parliamentary News. 
ROYAL ASSENT. 


The following Bills received the Royal Assent on the 22nd July :— 
Finance. 
Goods and Services (Price Control). 
Isle of Man (Customs). 
Local Government (Financial 
Repair of War Damage. 
HOUSE OF LORDS. 
Colonial War Risks Insurance (Guarantees) Bill [H.C.] 
Read Second Time. {22nd July. 
Landlord and Tenant (War Damage) (Amendment) Bill [H.C.] 
In Committee. {22nd July. 
Marriages Provisional Orders Bill [H.C. | 
Read First Time. {15th July. 


Provisions). 


HOUSE OF COMMONS. 


National Health Insurance, etc., Bill [H.C.] 
Read Third Time. 

Pharmacy and Medicines Bill [H.C.] 

Read Third Time. 

Damage (Extension of Risk Period) 

Read Second Time. 

Damage to Land (Scotland) 

Read Third Time. 


{22nd July. 

[22nd July. 
Bill [H.C.] 

{22nd July. 


[23rd July. 


War 


War sill [H.C.] 





War Legislation. 
STATUTORY RULES AND ORDERS, 1941. 
Bread (Licensing of Producers) Order, July 9. 


Canned Fish (Control) Order. July 8. 

Clearing Office (Spain) Amendment Order, June 30. 

Compound and Mixed Feeding Stuffs (Control) (No. 2) 
Order, 1940. Amendment Order, July 11. 

Consumer Rationing Order, 1941. General Licence, 
July 5, in respect of the supply of certain Seasonal 
Goods. 

Defence (War Zone Courts) (Northern Ireland) Order 
in Council, July 1. 

Eggs (Control and Prices) Order, 1941, and the Eggs 
(Control and Prices) (Northern Ireland) Order, 1941. 
General Licence, July 8. 

Feeding Stuffs (Rationing) Order, 
July 10. 

Food (Rationing) Order, July 5, amending the Ration- 
ing Order, 1939, and the Directions, January 6, 1940, 
made thereunder and giving further Divections 
thereunder and amending the Tea (Rationing) 
Order, 1940, the Cheese (Rationing) Order, 1941, 
and the Preserves (Rationing) Order, 1941. 

Milk Powder (Prescribed Prices) Order, 1941. 
ing Order, July 9 

No. 5. Money Order Amendment (No. 13) Regulations, July 2. 

No. . National Registration Amendment Regulations, July 7. 

No. National Service (Miscellaneous) (Amendment) 
Regulations, June 11. 

Oranges (Maximum Prices) Order, July 9. 

Tapioca and Sago (Maximum Prices) Order, 
Amendment Order, July 9. 

Trading with the Enemy. Patents, Designs and Trade 
Marks. General Licence, July 9. 

Lanp Reoistry. 
Practice Leaflet for Solicitors No. 3. Land or Charge Certificate 

Destroyed by Enemy Action, July 1, 1941. 


1941. 


Directions, 


E.P. Amend- 


E.P. 


E.P. 1941. 


983. 


No. 985. 

















